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The U.S. Immigration and Customs Enforce-
ment has amended its regulations on the 
unlawful hiring or continued employment of 
unauthorized aliens.  The first notification of 
the legal obligations of an employer is in the 
form of a “no-match” letter from the Social Se-
curity Administration (SSA), or in a letter re-
garding employment verification forms from 
the Department of Homeland Security (DHS). 
 
Employers annually send the SSA millions of 
W-2 Forms in which the combination of em-
ployee name and social security number 
(SSN) does not match SSA records.  In some 
cases, SSA mails an “Employer Correction 
Request” (employer “no-match” letter) inform-
ing the employer of the mismatch.  There can 
be many causes for a no-match, including 
clerical errors and name changes.  Another 
case may be the submission of information for 
an alien who is not authorized to work in the 
United States and who may by using a false 
SSN or a SSN assigned to someone else. 
 
DHS sends a similar letter, a “Notice of Sus-
pect Documents,” after it has inspected an 
employer’s Employment Eligibility Verification 
Forms (Forms I-9) during an investigation au-
dit and after unsuccessfully attempting to con-
firm, in agency records, that an employee’s 
immigration status document or employment 
authorization document presented or refer-
enced in the Form I-9 was legally assigned to 
that person. 
 
These letters not only describe an employer’s 
current obligations under immigration laws, 
but also the options available to avoid liability.  
However, both regulation and case law sup-
port the view that an employer can be in viola-
tion of the law by having constructive rather 
than actual knowledge that an employee is 
unauthorized to work.  If the employer fails to 
take reasonable steps after receiving written 
notice from either SSA or DHS; and if the em-
ployee is in fact not authorized to work in the 

United States, the employer may be found to 
have had constructive knowledge of the unau-
thorized worker. 
 
The regulations also describe specific steps 
an employer may take after receiving a no-
match letter.  By taking these steps in a timely 
fashion, an employer avoids the risk the no-
match letter would be used as any part of an 
allegation that an employer had constructive 
knowledge an employee was not authorized to 
work in the United States. 
 
The regulation provides that a discrepancy will 
be considered resolved only if the employer 
verifies with SSA or DHS, as the case may be, 
that the employee’s name matches in SSA's 
records the number assigned to the name, or, 
with respect to DHS letters, verifies the au-
thorization with DHS that DHS records indi-
cate the immigration status document or em-
ployment authorization document was as-
signed to the employee.   
 
If the discrepancy referred to in the no-match 
letter is not resolved, and if the employee’s 
identity and work authorization cannot be veri-
fied using the reasonable verification proce-
dure, then the employer must choose between 
taking action to terminate the employee, or 
facing the risk that DHS may find the em-
ployer violated the law.  Employers should ap-
ply these procedures uniformly to all of their 
employees having unresolved no-match indi-
cators.  If they do not do so, they may violate 
applicable anti-discrimination laws. 
 
An employer with actual knowledge that one 
of its employees is an unauthorized alien can-
not avoid liability by following the procedures 
described in the amended regulation.  The 
burden of proving actual knowledge would, 
however, be on the government.  
 

 
By Meghan Kennedy Riordan 

 

 

Did you know that...? 
 

The U.S. Government does 
not provide an unlimited num-
ber of “green cards”?  In fact, 
only 406,731 “green card” 
numbers were available for the 
2007 fiscal year for employ-
ment- and family-based immi-
grants. 

 

In 2006, a total of 5,836,718 
nonimmigrant visas were is-
sued at U.S. Embassies and 
Consulates around the world? 

 

Employers may verify a SSN 
with SSA by telephoning toll-
free 1-800-772-6270, week-
days from 7:00 a.m. to 7:00 p.
m., EST.  Employers should 
make a record of the manner, 
date, and time of any such 
verification.  
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The new Department of Labor Regulations for 
the PERM process came into effect on July 16, 
2007.  Most employers who wish to perma-
nently employ an alien must first file with the 
United States Department of Labor (DOL), and 
obtain approval of ETA Form 9089, entitled Ap-
plication for Permanent Employment Certifica-
tion,  (PERM Application). Once approved by 
the DOL, the PERM Application is filed with 
Form I-140, Immigrant Petition for Alien Worker, 
with the U.S. Citizenship and Immigration Ser-
vices (CIS). CIS must approve the I-140 Peti-
tion, and an immigrant visa must be available, 
in order for an alien to be eligible to obtain Per-
manent Resident Status (“Green Card”) in the 
United States.   
 
In order to limit the acquisition and use of per-
manent labor certifications, as well as enhance 
program integrity and reduce the incentives and 
opportunities for fraud and abuse related to the 
permanent employment of aliens in the United 
States, the DOL has amended its regulations. 
 
Substitution of Alien Beneficiaries 
 
The new DOL rule prohibits the substitution of 
alien beneficiaries on labor certifications after 
July 16, 2007. This prohibition applies to all 
pending permanent labor certification applica-
tions and to all approved permanent labor certi-
fications with the exception of substitution re-
quests currently pending with or already ap-
proved by CIS. 

Modification 

The new DOL rule prohibits any modifications to 
permanent labor certification applications once 
they are filed with the DOL. 

Validity Period of PERM Applications 

All permanent labor certifications approved on 
or after July 16, 2007 will expire 180 calendar 
days after certification unless filed prior to expi-
ration in support of an I-140 Petition with CIS. 
Likewise, all certifications approved prior to July 
16, 2007 will expire 180 days after July 16, 
2007 (which is January 12, 2008) unless filed in 
support of an I-140 Petition with CIS prior to the 
expiration date.  
 
 

Sale, Barter, Purchase and Certain Pay-
ments 

The new rule prohibits the sale, barter, and 
purchase of applications and approved labor 
certifications, as well as certain payments to 
employers in compensation or reimbursement 
for the employer’s costs incurred to obtain la-
bor certification. This ban applies to all such 
transactions on or after July 16, 2007. 
 
In regard to the employer’s obligation for the 
payment of costs, the DOL regulations require 
that the employer pay all costs related to the 
preparation, filing and obtaining of labor certi-
fication. Specifically, such costs include attor-
ney fees, advertisement costs, and any other 
expenses. Moreover, the employer is prohib-
ited from transferring or charging back any 
costs incurred to the alien whether it be in the 
form of kickbacks, wage withholdings, finan-
cial incentives, and lump sum reimburse-
ments, as well as non-monetary transactions, 
such as free labor. 

Debarment and Program Integrity 

The new rule allows the DOL to debar an em-
ployer, attorney, and/or agent from the perma-
nent labor certification program for up to three 
(3) years, when it determines such employer, 
attorney, and/or agent has facilitated or par-
ticipated in one or more of the following ac-
tions: 
· Sale, barter or purchase of a PERM applica-
tion; 
· Prohibited payment for an activity related to 
obtaining permanent labor certification; 
· Willful provision or assistance in the provi-
sion of false or inaccurate information for an 
application for labor certification; 
· Pattern or practice of failure to comply with 
the terms of the PERM application; 
· Pattern or practice of failure to comply with 
the PERM application audit process or the su-
pervised recruitment process; or 
· Fraud or willful misrepresentation involving a 
Permanent Labor Certification, as determined 
by a court, the Department of Homeland Se-
curity, or the Department of State. 
 

By Deniz M. Baser 
 

For the full text of any of our articles, please visit our website. 

New Department of Labor Regulations for PERM 
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The Immigration and Nationality Act (“INA”), as amended in 
1986 by the Immigration Reform and Control Act (IRCA) 
made it unlawful as of that date for any employer to hire, 
recruit, or refer for a fee any foreign national knowing that 
s/he is not authorized by law for employment in the United 
States.  In addition, in the aftermath of the September 11th 
attacks, the Department of Homeland Security continues to 
implement new policies for U.S. employers through the U.S. 
Citizenship and Immigration Services (CIS) in order to en-
sure that there are no breaches of security through unau-
thorized employment.  Employers are subject to civil or 
criminal penalties if they do not comply with requirements. 
 
I-9 Form 
 
In order to verify identity and employment eligibility, U.S. 
employers are required to complete and maintain Form I-9 
Employment Eligibility Verification for all current, new, and 
past employees, including U.S. Citizens and non-citizens, 
with a hire date after November 6, 1986.  Persons hired be-
fore November 7, 1986 who have been continuously em-
ployed by the employer since that date are exempted, even 
if the employer knows that they lack employment authoriza-
tion.  However, this section of the Act only protects the em-
ployer from liability and does not grant authorization to work 
for those foreign nationals nor the right to remain in the 
United States.   
 
Unlike other government forms, I-9 forms are not filed with 
a government agency, but kept at the company headquar-
ters or employee worksite.  I-9 records must be retained for 
3 years after the date of hire or 1 year after the date the 
employee's employment is terminated, whichever is later.  
As of October 30, 2004, employers are allowed to electroni-
cally complete and store I-9 forms, and the use of either 
handwritten or electronic signatures is permitted. 
 
A new employee must complete Section 1 of Form I-9 no 
later than the close of business on his/her first day. The 
employer is responsible to ensure the completion of the en-
tire form, as well as review and record the original docu-
mentation presented by the employee on the form no later 
than the employee's third day of employment.  
 
Documentation 
 
Proper documentation establishes both the employee's 
identity and authorization to work in the United States. Em-
ployers CANNOT specify which document(s) they will ac-
cept from an employee nor refuse to accept a document, 
unless the documents presented are not originals or appear 
fraudulent. Form I-9 includes a list of acceptable docu-
ments for the employee to review and select from.  Employ-

ers are not expected to be experts in authenticity of docu-
ments, but instead are held to a reasonableness standard 
(i.e. the presented document reasonably appeared to be 
genuine or belong to the person presenting it).  Employers 
may keep copies of employee-presented documentation 
attached to I-9 Forms.  Employers must update and re-
verify the employment eligibility of their employees on or 
before the expiration date of documentation previously re-
corded on the I-9 Form. Expiration dates on identity docu-
ments such as passports, green cards (Form I-551), and 
driver’s licenses do not trigger the need for re-verification. 
 
If a new employer resulted from a merger, acquisition or re-
organization, the new employer is responsible for compli-
ance with I-9 regulations and adequacy of those records 
from the predecessor employer.  Employees transferred 
from one U.S. subdivision to another within the same com-
pany do not need to undergo employment verification. 
 
Government Audits 
 
There are two reasons for an official request for inspection:  
1) inspection of documents to ensure employer compliance 
with regulations, and 2) inspection of either documents or 
individuals on the premises.  Both require at least a three 
day written notice and in the latter case require either a 
warrant or a subpoena for documents.  Employers found to 
have knowingly committed a violation will be required to 
cease the unlawful activity and may be fined.  IRCA also 
contains criminal penalties for employers who are found to 
engage in a “pattern or practice of knowingly hiring or con-
tinuing to employ unauthorized aliens” (U.S. Department of 
Justice Immigration & Naturalization Service’s 1987 Immi-
gration Officer’s Field Manual for Employer Sanctions.)  
There is no criminal penalty or liability for employers who 
believed in good faith that the documents were genuine 
and it was later discovered that they were not.  
 
Finally, it is important to note it is illegal to discriminate 

against any work-eligible individuals in hiring, discharging, 

or recruiting or referring for a fee because of an individual's 

national origin or citizenship status. The refusal to hire an 

individual because of a future expiration date on documents 

presented for employment eligibility verification may also 

constitute illegal discrimination.  In addition, employers may 

not set different verification standards for different (levels 

of) employees nor keep copies of employee-presented 

documentation of a limited group of employees. All employ-

ees must be treated equally with regard to completion of 

the I-9 form. 

By Anne H. Dysinger 
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