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MEMORANDUM

TO:  

All Employers Sponsoring Immigrant Workers 

RE:  
Final Rule Regarding Employers Who Receive a “No-Match” Letter From Social Security Administration

DATE: 
September 13, 2007  

This memo addresses the U.S. Immigration and Customs Enforcement amended regulations relating to the unlawful hiring or continued employment of unauthorized aliens.  The amended regulation describes the legal obligations of an employer, under current immigration laws, when the employer receives a “no-match” letter from the Social Security Administration or a letter regarding employment verification forms from the Department of Homeland Security.

Moreover, we will describe “safe-harbor” procedures the employer can follow in response to such a letter and thereby be certain the Department of Homeland Security (hereinafter referred to as DHS) will not use the letter as any part of an allegation that the employer had constructive knowledge that the employee referred to in the letter was an alien not authorized to work in the United States.

The amended rule states DHS will continue to review the totality of relevant circumstances in determining if an employer had constructive knowledge an employee was an unauthorized alien in a situation described in any of the regulation’s examples.  The “safe-harbor” procedures include attempting to resolve the no-match and, if it cannot be resolved within a certain period of time, verifying again the employee’s identity and employment authorization through a specified process.

The Issue Presented

Employers annually send the Social Security Administration (SSA) millions of earnings reports (W-2 Forms) in which the combination of employee name and social security number (SSN) does not match SSA records.  In some of these cases, SSA sends a letter, such as an “Employer Correction Request,” that informs the employer of the mismatch.  The letter is commonly referred to as an employer “no-match” letter.  There can be many causes for a no-match, including clerical error and name changes.  One potential case may be the submission of information for an alien who is not authorized to work in the United States and who may by using a false SSN or a SSN assigned to someone else.  Such a letter may be one indicator to an employer that one of its employees is an alien unauthorized to be employed.

U.S. Immigration and Customs Enforcement (ICE) sends a similar letter (currently called a “Notice of Suspect Documents”) after it has inspected an employer’s Employment Eligibility Verification Forms (Forms I-9) during an investigation audit and after unsuccessfully attempting to confirm, in agency records, that an immigration status document or employment authorization document presented or referenced by the employee in completing the Form I-9 was legally assigned to that person.

The amended regulation describes an employer’s current obligations under immigration laws, and options to avoid liability after receiving such a letter from either SSA or DHS.  The regulation specifies step-by-step actions an employer can take in order for DHS to consider it a reasonable response to receiving a no-match letter—a response that will eliminate the possibility the no-match letter can be used as any part of an allegation an employer had constructive knowledge it was employing an alien not authorized to work in the United States.

Both regulation and case law support the view that an employer can be in violation of the law by having constructive rather than actual knowledge that an employee is unauthorized to work.

The amended rule clarifies the definition of “knowing” as it relates to “constructive knowledge.”  It explicitly states the employer’s obligations under current law after receiving a no-match letter.  If the employer fails to take reasonable steps after receiving such information, either written notice from SSA¹ or from DHS²; and if the employee is in fact not authorized to work in the United States, the employer may be found to have had constructive knowledge of that fact.

(1) Written notice to an employer from SSA, e.g. an “employer Correction Request,” that the combination of name and SSN submitted for an employee does not match SSA records; and

(2) Written notice from DHS that the immigration status documents, or employment authorization documents, presented or referenced by the employee in completing Form I-9 was assigned to another person, or that there is no agency record that the document wads assigned to anyone.

The regulation also describes in greater specifity the steps an employer might take after receiving a no-match letter, steps that DHS considers reasonable.  By taking these steps in a timely fashion, an employer would avoid the risk the no-match letter would be used as any part of an allegation that the employer had constructive knowledge the employee was not authorized to work in the United States.  The steps a reasonable employer may take include the following:

(1) A reasonable employer checks its records promptly after receiving a no-match          letter to determine whether the discrepancy results from a typographical, transcription, or similar clerical error in the employer’s records, or in its communication to the SSA or DHS.  If there is such an error, the employer corrects its records, informs the relevant agencies; verifies that the name and number, as corrected, match agency records—in other words, verifies with the relevant agency that the information in the employer’s files matches the agency’s records; and makes a record of the manner, date, and time or the verification.  ICE would consider a reasonable employer to have acted promptly if the employer took such steps within thirty days of receipt of the no-match letter.

(2) If such actions do not resolve the discrepancy, a reasonable employer would promptly request that the employee confirms whether the employer’s records are correct. If they are not correct, the employer would take the actions needed to correct them, inform the relevant agencies (in accordance with the letter’s instructions, if any), and verify the corrected records with the relevant agency.

If the records are correct according to the employee, the reasonable employer would ask the employee to pursue the matter personally with the relevant agency, such as by visiting a local SSA office, bringing original documents or certified copies required by SSA, which might include documents that prove age, identity, citizenship or alien status, and other relevant documents, such as proof of a name change, or by mailing these documents or certified copies to the SSA office, if permitted by SSA.  ICE would consider a reasonable employer to have acted promptly if the employer took such steps within thirty days of receipt of the no-match letter.

The regulation provides that a discrepancy will be considered resolved only if the employer verifies with SSA or DHS, as the case may be, that the employee’s name matches in SSA's records the number assigned to the name, or, with respect to DHS letters, verifies the authorization with DHS that DHS records indicate the immigration status document or employment authorization document was assigned to the employee.  In the case of a number from SSA, the valid number may be the number that was the subject of the no-match letter or a different number, for example a new number resulting from the employee’s contacting SSA to resolve the discrepancy.

The regulation also describes a verification procedure the employer may follow if the discrepancy is not resolved within ninety days of receipt of the no-match letter.  This procedure would verify (or fail to verify) the employee’s identity and work authorization.  If the described procedure is completed, and the employee is verified, then even if the employee is in fact not authorized to work in the United States, the employer will not be considered to have constrictive knowledge of that fact based on receipt of the no-match letter.  This regulation, however, does not provide a “safe-harbor” for employers who for other reasons have actual or constructive knowledge that they are employing an alien not authorized to work in the United States.

If the discrepancy referred to in the no-match letter is not resolved, and if the employee’s identity and work authorization cannot be verified using a reasonable verification procedure, such as that described in the regulation, then the employer must choose between:

(1) Taking action to terminate the employee, or

(2) Facing the risk that DHS may find the employer had constructive knowledge the employee was an unauthorized alien and therefore, by continuing to employ the alien, violated the law.

The procedure to verify the employee’s identity and work authorization described in the rule involves the employer’s and employee’s completing a new Form I-9, Employment Eligibility Verification Form, using the same procedures as if the employee were newly hired.

Employers should apply these procedures uniformly to all of their employees having unresolved no-match indicators.  If they do not do so, they may violate applicable anti-discrimination laws.

The amended regulation clarifies that this language applies to employers who receive no-match letters, but that employers who follow the “safe-harbor” procedures set forth in the rule uniformly and without regard to perceived national origin or citizenship status as required by the provisions of the Immigration & Nationality Act (INA) will not be found to have engaged in unlawful discrimination.

It is important employers understand that the amended regulation describes the meaning of constructive knowledge and specifies “safe-harbor” procedures employers could follow to avoid the risk of being found to have constructive knowledge that an employee is not authorized to work in the United States based on receipt of a no-match letter.  The regulation does not preclude DHS from finding that an employer had actual knowledge an employee was an unauthorized alien.  An employer with actual knowledge that one of its employees is an unauthorized alien could not avoid liability by following the procedures described in the amended regulation.  The burden of proving actual knowledge would, however, be on the government.  Further, DHS may find that the employer had constructive notice from other sources.

Finally, it is important employers understand that the resolution of discrepancies referenced in a no-match letter, or other information that an employee’s SSN presented to an employer matches the records for the employee held by the SSA, does not, in and of itself, demonstrate that the employee is authorized to work in the United States.  For example, an alien not authorized to work in the United States may present a fraudulent name and matching fraudulent SSN, and this rule does not address such fraud.  DHS has the authority to investigate and pursue sanctions against employers who knowingly employ or continue to employ unauthorized aliens or who do not properly verify employees’ employment eligibility.

Employers may verify a SSN with SSA by telephoning toll-free 1-800-772-6270, weekdays from 7:00 a.m. to 7:00 p.m., Eastern Standard Time.  See http://www.ssa.gov/employer/ssnvaddtional.htm.  For information on SSA’s online verification procedure, see http://www.ssa.gov/employer/ssnv.htm.  Employers should make a record of the manner, date, and time of any such verification, as SSA may not provide any documentation. 

This memorandum is for informational purposes only, and should not be considered legal advice.  Should you have any questions or concerns in regard to your obligations as an employer, please contact our office for assistance.  

Sincerely,

Meghan Kennedy Riordan, Senior Partner

Deniz M. Baser, Senior Associate Attorney

Lisa Tehlirian, Associate Attorney
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