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Employment Eligibility Verification of Employees

The Immigration and Nationality Act (“INA”), as amended in 1986 by the Immigration Reform and Control Act (IRCA) made it unlawful as of that date for any employer to hire, recruit, or refer for a fee any foreign national knowing that s/he is not authorized by law for employment in the United States.  This means that all U.S. employers are now required to verify both the identity and employment eligibility of all individuals hired after November 6, 1986.  In addition, in the aftermath of the September 11th attacks, the Department of Homeland Security continues to implement new policies for U.S. employers through the U.S. Citizenship and Immigration Services (CIS – formerly the Immigration & Naturalization Service or INS) in order to ensure that there are no breaches of security through unauthorized employment.  Employers are subject to civil or criminal penalties if they do not comply with requirements.
In order to verify identity and employment eligibility, U.S. employers are required to complete and maintain Form I-9 Employment Eligibility Verification for all current, new, and past (e.g., terminated) employees, including U.S. Citizens and non-citizens, with a hire date after November 6, 1986.  Persons hired before November 7, 1986 who have been continuously employed by the employer since that date are exempted, even if the employer knows that they lack employment authorization.  These employees are referred to as “grandfathered” employees.  However, this section of the Act only protects the employer from liability and does not grant authorization to work for those foreign nationals nor the right to remain in the U.S.  
Unlike other government forms, I-9 Forms are not filed with CIS or any other government agency, but kept at the company’s headquarters or employee worksite.  I-9 records must be retained for 3 years after the date of hire or 1 year after the date the employee’s employment is terminated, whichever is later.  As of October 30, 2004, employers are allowed to electronically complete and store I-9 forms, and the use of either handwritten or electronic signatures is permitted in completing the I-9 forms.

A new employee must complete Section 1 of Form I-9 no later than the close of business on his/her first day of work. The employer is responsible to ensure the completion of the entire form, as well as review and record the original documentation presented by the employee on the form no later than the close of business on the employee's third day of employment.  An individual may not begin employment unless Form I-9 is properly completed and documented.

Proper documentation establishes both the employee's identity and authorization to work in the United States. Employers CANNOT specify which document(s) they will accept from an employee nor refuse to accept a document, unless the documents presented are not originals. Form I-9 includes a list of acceptable documents for the employee to review and select from.  Employers are also not expected to be experts in authenticity of documents, but instead are held to a reasonableness standard (i.e. the presented document reasonably appeared to be genuine or belong to the person presenting it).  If the document appears to have been tampered with or appears in any way different than other documents of that same category, a request for another document should be made in order to verify identification and/or employment authorization for that employee.  There is no criminal penalty or liability for employers who believed in good faith that the documents were genuine and it was later discovered that they were not.  Employers may keep copies of employee-presented documentation attached to I-9 Forms, however, this practice must be done consistently throughout the entire company.

Employers must update and re-verify the employment eligibility of their employees on or before the expiration date of documentation previously recorded on the I-9 Form. Expiration dates on identity documents such as passports, green cards (Form I-551), and driver’s licenses do not trigger the need for re-verification. Again, employers CANNOT specify which document(s) they will accept from an employee, and only original documents are satisfactory. I-9s must also be updated for employees whose name has changed.


If an employee is rehired within three (3) years of the date the original I-9 Form was completed and the employee is still eligible to be employed on the same basis as previously indicated on the I-9 Form, the previous form can be updated. If an employee is rehired within three (3) years of the date the original I-9 form was completed and the employee's work authorization has expired, the employee's employment eligibility must be re-verified like all other new employees.

If a new employer resulted from a merger, acquisition or reorganization, the new employer is responsible for compliance with I-9 regulations and adequacy of those records from the predecessor employer.  In this situation, it is highly recommended that the company conduct an audit of all I-9 files and verification of all the current employees.  Employees transferred from one U.S. subdivision to another within the same company do not need to undergo employment verification.

When audited by government officials, I-9 records must be presented within three days of an official request for inspection. There are two reasons for visits:  1) for inspection of documents to ensure employer compliance with regulations, and 2) for inspection of either documents or individuals on the premises.  Both require at least a three (3) days written notice and in the latter case require either a warrant or a subpoena for documents.  Employers found to have knowingly committed a violation will be required to cease the unlawful activity and may be fined as follows:  1) first violation = not less than $250.00 and not more than $2,000.00 for each unauthorized employee; 2) second violation = not less than $2,000.00 and not more than $5,000.00 for each unauthorized employee; and, 3) more than two (2) violations = not less than $3,000.00 and not more than $10,000.00 for each unauthorized employee.  IRCA also contains criminal penalties for employers who are found to engage in a “pattern or practice of knowingly hiring or continuing to employ unauthorized aliens” (as quoted from the U.S. Department of Justice Immigration & Naturalization Service’s 1987 Immigration Officer’s Field Manual for Employer Sanctions.)

Finally, it is important to note that it is illegal to discriminate against any work-eligible individuals in hiring, discharging, or recruiting or referring for a fee because of an individual's national origin or citizenship status. The refusal to hire an individual because of a future expiration date on documents presented for employment eligibility verification may also constitute illegal discrimination.  In addition, employers may not set different verification standards for different (levels of) employees nor keep copies of employee-presented documentation of a limited group of employees. Thus, all employees must be treated the same with regard to completion of the I-9 form.
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